Contention   No.   2:

The   Order   states   that   Mr.   Haro  call   Mr.   Torres   at   Torres'
home   at   the   suggestion   of:   Mr.   Stone house   (Tr.   62 ;   p.   2
of   Order).      This   account   differs   substantially   from   the
account  given  by  Mr.   Haro   in  his  written  account   at   the
time   of   the   event   (p.   1   Complaint   of   Haro   to   MSHA   in   Review
Commission   Record),   his   deposition   given   on  July   18,   1980
(see   Tr.   63-64),   and   his   direct   examination   (Tr.   19).

In   his   complaint   to   MSHAr   Haro  goes   into   exquisite   detail
concerning   the   personnel   involved,   their   level   assignments
and   the   conversations   he   had with   each   one.     At   no   time  does
he   mention   that   Stonehouse   told   him   to   call   Torres.

In  an  attempt  to destroy  Haro's   credibility  on   this  point
respondent   initially  cites   Haro's complaint   to  MSHA  "in   the  Review
Commission  record."

Haro's   statement  to  MSHA  was  not  offered  as  an  exhibit   nor
did   any   party   request   the   judge   take   official   notice   of   such
statement.     Accordingly,   the   statement   is   not  part  of   the
evidenciary   record  and  not   before me.

Respondent   further  cites  Haro's  direct   examination,   citing
the   transcript   at  pages  19,   63-64.

In   order   to   analyze   these   points   I  deem   it   necessary   to   set
forth   the   pertinent  portions   of   the   transcript.

The   direct   examination   at   pages   16-19   of   the   transcript   shows
the   following:

A.   Yes,   sir.     Mr.   Tosca:   Your Honor,   this   is   a memo-
randum  of  Magma   Copper   Company  which  directly   related
to  the  questions   I   just  asked.      I  offer   it   into  evidence*

(Whereupon   the   above mentioned
Exhibit   was  marked   for
identification  at   this   time.)

Judge  Morris:   C-2   has   been  offered   in  evidence.     It's  a
memo   from  a  J.   Herndon.     Any  objection   to  C-2,   Mr.
Grimwood?

Mr.   Grimwood:   Your  Honor,   no,   there's  no  objection  and

128testify or whether it was a recitation of a fact.
